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Name & Address of the Appellant & Respondent

M/s. Gujarat Energy Transmission

al{ anf@aa 3@ om#gr k si#ts 3rpramar & it as om#gr uf zenfenfa f
saggr 3rf@art at or@la zur grtevrma wgda var ?

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ tl'<cJ51'< cpf~lffOT~ : .
Revision application to Government of India :

(1) k€ta sqa yea srf@fr, 1994 cBl" tlm 3W@ ~ ~ TJ-q l=fl1wlT cB" 6fR #
gila enr al su-nr # rerr qg iaifa.gateru m4a 'ra Pra, qld 7l,
fcmr ialcza, zlua f@qr, a)ft ifGr, la {tu qaa,i If, -.:it-~ : 110001 crn-
cffl" ~~I . .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of. Section-35 ibid :

(ii) zuf ma cBl" °ITTf1 +mm i ura }ft zrf ala fa#t ',i-jO.§IJiix <TT 3RT cj'jix-811~
j u f8vat qarz a qi qasriima ua gy mf ii, a f@vat rusrI zr suer
'=qffi" cJ6 fcl:>m cf51x-811~ # m fcl:>m ·,i-J□-s1J11x # m mr at 4Raza a ha g{ st 1

(ii) l'n case of any loss of goods where· the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse fo another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(d) ma aa f@ft I; zn gag # Plllff?!a l=flcYf TR m l=flcYf cB" fc!PJ4-1f□1 if '34lJIJI ~
~ l=flcYf 'CR '3(-q I al zca # fammcit na # are fhatz u r4gr
&l
(b) : In case of rebate of duty of excise on goods exported to any country or terrJ . -
India of on excisable material used in the manufacture of the goods which are exR~~qj_ '.
country or territory outside India. \i" 11
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(7T) ~ ~ cpf~ fcp-q ~~ cf> ~ (~ llT ~ cITT) Fmm fcmrr TRTT'
lazt

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ ~ Gz-LJlqr! c#I" \iz-LJlqr! ~ cf>~ cf> ~ "GTI" ~~ l=fPlf c#I" ~ % 3ffi
~~ "Gfl" ~ tlNf ~ ~ cf> :id I Rieb ~, 3rqrc;f cf> m "CJTffi'f err ~ LR ~
~ lf fclm~ (.=f.2) 1998 t1m 109 m Pl~cfd fcp-q ~ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under th'e provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3cl!IG.-J ~ (3llfrc;:r) Pllll--llq<"l"i, 2001 * frn:rr g * 3fcrr@ fc!Pi~cc m~
~-a if "Gl" mam if, mqq ~ * m=cr ~~~"fl" cfA l=fNf * ~ 1Ff-~ ~
~ ~ cBl" "Gl"-"Gl" mam Irr 5fr 3ma fa ult alRGl r# er la z. cpf

jl-«-1$!~~ * 3:fc=r"@ l':lRT 35-~ if~ -ctJ- * :PffiR #qr re; tr-6 car #6t m=cr
ft al#t aReg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CE.A, 1944, under
Major Head of Account. 0
(2) R[ca 3m4a a rel ui icaa va a ala q) zn wk a zt at q?t 2oo/
1:1m1 :PffiR #t um; 3jkz ui icaa ya car a unr st a 10001- cBl" l:J5Nf :PffiR cBl"
GT;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zyca, 3tr alcai ars 3r9lat urznf@eraur m=cr 3llfrc;:r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ft qrgc 3rf@fr , 1944 cBl" l':lRT 35- uo~/35-~ * 3fcrr@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfd~Rsla qRmG 2 (1) cf) if G@TC[~ * 3™ cBl" 3llfrc;:r, ~ * ~ if fl
zgcea, fr sara zyer ya hara 3r41#tu =nrznf@raw (Rrec) #l 4fa eh#tu 4)feat,
3-lt5J-JGlcillG if it-2o, q #ea sRqa qqlvs, art r, 31gn<Iara-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3cl!IG.-J ~ (3llfrc;:r) PlllJ-Jlq~1, 2001 cBl" l':lRT 6 * 3:fc=r"@ m ~--~-3 if -P!-tltfur
fag 3rgar a4Rtn mruf@awi at nu{ srfl # fag 3rft fcpq 11-q ~ cBl" 'EfR "WdllT "ffi6CT
'sref sur zyca #6t .:rr1, &!T\i'f cBl" .:rr1 3it Ir Tar uifT Jg 5 Gild ITaa t cJ6f
~ 1ooo/- LJ5NT ~ m1ft I vl1TT ~ ~ cBl" ajlr, &!T\i'f cBl" .:rrT 3j nun mzr safn
T, 5 GIT IT 50 Gld l# "ITT m ~ 5000/- 1:!m1 ~ m1ft I sei snr zyca at .:rrT,
~ cBl" .:rr1 it #mrn a ufI u; 5o cl ITa vnr & ai nu; 1o00o/- l:J5Nf
~ m1ft I cBl" l:J5Nf fl 61 ll cfj '<Mfclx * .=rr=r "fl" ~'<51 I Fcl-ia ~ ~ * xt)q iir at wr4 I "ll'6~~~* fcmft .=rwm fl 14\YJ Plcb ~ * ~ cBl" mw cnr m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and abo'-W'. ,IM.;a~ r31.
respectively in the form of crossed bank draft in favour of Asstt. Registar of a b~n~f-i,9 •· 1¥' ···~/4
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nominate public sector bank of-the place where the bench of any nominate public sector bank of
the place where the bench of the.Jribunal is situated .

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to. the Appellant
Tribunal or the one application to the Central Govt. As the case may, be, 'is 'filled to avoid
scriptoria wor~ if excising Rs. 1 lacs fee of Rs.100/- for each:

(4) --4141&14 ~~.1970 ~~~ct)-~-1'cB" ~ FftTimf ~~
·'3cfff ~ "irr ~ arr#gr zqenfenf Rofq mTf@art a met ii a r@la #ltva sf q
xri.6.50 ~ cBT ix.1141&14 ~-~~m~ I '

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I ·item of
the court fee Act, 1975 as amended. . ·

(5) a it iif@rrmi at Rzirr av} ar Ff<F!T ct)- 3it ft eu 3rafa fur ular %
Gil vi glen, at sqla yca g hara 3r4Ra =znrznf@raw (ruff@f@) fru, 1982 #
Rfea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise &· Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) rm area, he4a 35eur eeavi '8cllch{ 34«#ta uf@raw (fl+a) h ufa 3r@ii ahmaai ii
, h.&lzr 3ula area 3rf@era, &&y9 Rt arr 39n h3iauf fa#tr(gin-2) 3f@fr1a 289(2&9 #
icznT 29) fain: e€..268y 5itR fa#hr 3f@,fz1a, &&&y tar3 h3iaifa hara at aftr[
re &, ar far# are qa-«@r sar aar 3farf &, qr frzr arr h iaufi sar# srk ar#
3rhf@a zrfraratsue 3rf@rat
tj-,.,9.l 4~~ 'Qcf '8cl lch{ tj)' 3-ta-at=f" CFffcJT. fci,q Tr era" i facer srf@&

(i) CQm 11 $l h 3iawfa ffffa «a#

(ii) Erz srm Rt #t a nra uf
(iii) hr srm fez4ma) h fer 6 h 3iai 2zr zaa

-l- 3ITJT arr zrz fhzr arrhmane fa#rzr 8f. 2) 3rf@1f7rm, 2014 h 3war qa fr4 3r41arr mm1f@rarth
m=fll;'f~~3fi5ff 'Qcj- .3,Tfrc;rcn)- mcJJ,,c=rtrMl

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an ~mount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
· (ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending .before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(B)(i) z3n2erh ,fr3rd uf@rawrhmgrsf gr;n3rrar errznav far@a &rat d1fcJT fcoTl <JTQ"~
h 1o% apracau3ail srzihaasfaR@a ~aavh 10% 0rarerr6r srnatal mr

(6)(i) in view of above, an appeal against this order shall lie before the
payment of 10% of the duty demanded where duty or duty and penalty are i } ~ 1

penalty, where penalty alone is in dispute." ::_;;};
. /I
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ORDER-IN-APPEAL

Vide this Order-in-Appeal, the below mentioned appeals are being decided viz.

Sr. Name ofthe appellant Impugned OIO No. & date and Appeal No.
No. passed by
I Mis. Gujarat Energy Transmission AHM-CEX-003-AC-019-2018 V2/131/GNR/2017-18

Corporation Limited, dated 5.1.2018, passed by
400 KV Sub Station, Assistant Commissioner,
Soja Transmission Division, COST, Kaloi Division,
Soja, Gandhinagar Commissionerate.
Dist. Gandhinagar,
Gujarat- 380735.

2 M/s. Gujarat Energy Transmission AHM-CEX-003-AC-018-2018 V2/133/GNR/2017-18
Corporation Limited, dated 5.1.2018, passed by
Chhatral Transmission Division, Assistant Commissioner,
GIDC, Chhatral, COST, Kalol Division,
Kaloi, Gandhinagar Commissionerate.
Dist. Gandhinagar- 382 729.

2. The facts, briefly are that during the course of audit, it was noticed that the

aforementioned appellants have been deducting/recovering amounts of penalty for non

completion of work in time i.e. they were making lesser payment to the contractors as compared

to their contractual obligations, which resulted in income receipts for the appellant. Show cause

notices were therefore, issued to the appellants asking them to discharge service tax since the

income earned by deducting amounts of penalty was a declared service in terms of 66E(e) of the

Finance Act, 1994. The notice also proposed recovery of interest and further proposed penalty

on the appellants under sections 76, 77 and 78 of the Finance Act, 1994.

o

Vide the aforementioned impugned OIOs, the adjudicating authority• held as

follows:

[a] that the appellants had deducted penalties from their contractors which has been
accepted by the appellants;
[b] declared service has to be treated as service for the purpose of the Finance Act, 1994
vide section 65B(44) being the definition of service;
[c] that section 66E(e) indicate a basic structure- a request to refrain/tolerate/do and a
corresponding agreement to oblige; that the person making a request is the service (_)
receiver and the person agreeing to oblige is the service provider;
[d]that in the instant case the terms and condition of the contract had conditions to deduct
an amount as penalty in lieu of failure of contractor to deliver the materials
ordered/complete execution of works within stipulated time;
[e] that the transaction of the appellant agreeing to the obligation of tolerating an act on
the part of the contractor for payment of a sum will be covered as declared service;
[f] that the service provided by the appellant to its contractor is not excluded from the
definition of service and will be covered under section 66E(e);
[g]that the appellant does not fall in any category as provided under section 65B clause
26A and clause 31, and they can neither be treated as Government nor a local authority
for claiming exemption from service tax.

The adjudicating authority therefore, confirmed the demands along with interest and further

imposed penalty under sections 77 &78 ofthe Finance Act, 1994.

Feeling aggrieved, the appellants have filed the appeals, ra _ %

that the impugned OIO is bad in law and on facts;
r

_G k' o:
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• that the appellant. has neither. provided any such kind of services nor entered into
agreement to toleratean act;

• that in case supply/work are not executed as per the terms of the contract like poor quality
of work, delay in supply/execution of work, damages to appellants properties, specified
amount is deducted from the contractors bill amount as penal charges to compensate the
loss; that these penal, charges are discretionary in nature;

• · that appellants have never deducted any penal amount on statutory dues;
• that the adjudicating authority had not allowed CENVAT credit of service tax paid to

contractors by the appellant;
• that since the appellant is a Government of Gujarat owned firm, there. cannot be any

intention to evade tax; · · '
, '.

• that the appellant wishes to rely on circular no. 121/3/2010-ST and 96/7/2007-ST dated
23.8.2007.

5. Personal hearing in the matter was held on 17.5.2018 wherein Shri Dinesh
·

Bagthariya, CA appeared on behalf of both the appellants and reiterated the grounds of appeal.

He further stated that the penalty imposed on the contractors are not covered under any service.

0
6.

7.

I have gone through the facts of the case, the grounds of the appeal and the oral

I have already mentioned briefly the findings of the adjudicating authority.

submissions made during the course of personal hearing. The issue to be decided is whether the

appellant(s) are liable for payment of service tax in respect of penal charges deducted from the

contractors or otherwise.

Service tax, is demanded on 'declared services', as defined under Section 66(E)(e) of the

Finance Act, 1994, viz.

66E. Declared services - Thefollowing shall constitute declared services, namely :-
(e) agreeing to the obligation to refrain from an act, or to tolerate an act or a situation, or to do
an act;

0 8. The relevant interpretation of the terms, 'dec_lared service', 'service' as per

section 65B of the. Finance Act, 1994, is as follows:

Section 65B. Interpretations. In this Chapter, unless the context otherwise requires,

(22) "declared service" means any activity carried out by a personfor anotherpersonfor
consideration and declared as such under section 66E;

(44) "service" means any activity carried out by a personfor anotherfor consideration, and
includes a declared service, but shall not include-

(a) an activity which constitutes merely,-
(i) a transfer oftitle in goods or immovable property, by way ofsale, gift or
in any other manner; or
(ii) such transfer, delivery orsupply ofany goods which is deemed to be a
sale within the meaning ofclause (294) ofArticle 366 ofthe Constitution, or
(iii) a transaction in money or actionable claim;

(b) ·a provision ofservice by an employee to the employer in the course ofor in
relation to his employment; · ~Rll"r

n.force. $ ss, a·3 "».. o 1\,, z ~g: & +%_;0.,~·-~·"••·· ~~/':!' ~'
< '8, «" o;<'·"e/. ~ --·=7
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On a combined reading of Section 65B (22), (44) and 66E(e) of Finance Act, 1994, for a

transaction to fall under the ambit of declared service/service, the transaction should encompass

the following
a person carrying out the activity ofagreeing to the obligation to refrainfrom an act, or
to tolerate an act or a situation, or to do an actfor another personfor a consideration.

To make it even more explicit, for a transaction to fall within the ambit of service tax, it should

satisfy the following [for the dispute at hand]:

[a]a person should carry out an activity of agreeing to the obligation to refrainfrom an act,
or to tolerate an act or a situation, or to de an act in terms of 'declared service';

[b] for another person;

[c] for a consideration.

9. I find that the appellant in his grounds has stated that in case supply/work was not

executed by their contractors, as per the terms of the contract - like poor quality ofwork, delay

in supply/executionofwork, damages to appellants properties, the appellant used to deduct

a specified amount from the contractors bill, as penal charges to compensate ·the ioss

further adding that the penal charges were discretionary. Theappellant, also states that they

had neither provided any services nor entered into agreement with their contractors, to tolerate

such an act.

0

10. Let us examine whether the aforementioned deduction of penal charges would be

liable to service tax.

10.1 The first condition, supra, is whether the appellant was carrying out an activity

by agreeing to the obligation to refrainfrom an act, or to tolerate an act or a situation, or to do

an act. Now, an agreement enforceable by law is a contract. In all contracts, since the parties · Q
strive for performance, the contracts prescribe damages for deficiency in the performance which

is generally known as liquidated damages. Thus, if the contract mentions a sum to be payable in

the event of breach by the one who has breached the contract, to the other party. who is

aggrieved, then this sum is termed as liquidated damages. However, if the contract bears no

reflection on the loss suffered, it is termed as penalty. What is to be examined in this dispute, is

whether the appellant in this case was obligated to tolerate the act or the situation of deficiency

of work, etc. rendered by his service provider. A contractual obligation, arises as a result of an

enforceable promise, agreement or contract. Obligation moreover, in layman's tenn means -an

act or action to which a person is morally or legally bound. Going by this meaning, can we

conclude that the appellant in this case, wherein on account of poor quality of work, delay in

supply/execution of work, was morally and legally bound to tolerate the act. It is nowhere on

record that the contract concerned entered into by the appell · · ractors/service

provider, had such a legal obligation on the part of the appell tan ore so when

d
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in such contracts, the purpose is completion of work and where performance is the essence, and
: -t; _,,,,

· the specified amount charged as penal charges are discretionary. Hence, I find that the first

condition is not satisfied as nothing is brought on record that the contract had a provision, which

obligated the appellant to tolerate such acts.

10.2. As far as the second condition is concerned, supra, since I have already held that
·'

the appellant was not obligated to tolerate an act or a situation, the question of a declared service

being provided to another person does not arise.

10.3. Now moving on to the third condition - I find that the term consideration has·
?

been defined in Section 67, though it is for the purpose of the said section only. However, a joint

reading of what is defined under section 67 with the definition of consideration as given under

section 2(d) of the Indian Contract Act, 1872, clearly shows that consideration means everything

received or recoverable in return for a provision of service which includes monetary payment

· and any consideration of non- monetary nature or deferred consideration as well as recharges

between establislunents located in a non-taxable territory on one hand and taxable territory on

the other hand. Here, by deducting penal charges from the service provider's bill, what is

happening is reduction in expenditure for the appellant, which I suppose has no relation to

consideration received or recoverable. The purpose of mentioning the payment of liquidated

damages or penalty in a penalty, is to ensure performance, which is the essence of any contract.

One cannot say that damages or penalty is a consideration for tolerating non performance.

Therefore: it is felt that Section 66E(e) of the Finance Act, 1994 is not applicable to the present

situation wherein the contract is for completion of the agreed work/task and not for collection of

damages or penalty for delay in the assigned/agreed work. Hence, I find that the aforementioned

transaction, fails to satisfy this condition. Even otherwise, the penal charges deducted by the

appellant from their contractors, is an amount the contractors are supposed to pay on account of

0 their action/inaction/failure. By no stretch of imagination can these penal charges, deducted by

the appellant from their contractor's bill on account of poor quality of work, delay in

supply/execution of work, damages to their properties, be termed as a consideration. Even

otherwise, I find that a similar situation finds amention in the education guide issued consequent

to the implementation of negative tax regime, viz.

2.3.1 Would imposition of a fine or a penalty for violation of a provision of law be a
consideration for the activity of breaking the law making such activity a 'service'?

No. To be a service an activity has to be carried out for a consideration. Therefore fines and
penalties which are legal consequences of a person's actions are not in the nature of consideration
for an activity.

6

11. In view of the foregoing, I find that the adjudicating authority erred in holding

that the appellant is liable for service tax in respect ofpenalty de etdfjo their contractors.a«@8ta,
The impugnedOIOs are therefore set aside and the appeals rr;,eg" ·•• _l~e under pru·a 1

svwra, are allowed. [en ;$
• O c « ]i%: ••@e /
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3141a#i arr za Rt a{ 3r4t a fqzr 3qi#a ala a fan Gar ?I
The appeal filed by the appellants stand disposed of in above tenns. .a_:J., H '

(3arr gi#)

311z1#a (3r4ten)
,j

Date :3).7.2018

Attested

(Vir a.' ukose)
·uperintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,

M/s. Gujarat Energy Transmission Corporation
Limited,
400 KV Sub Station,
Soja Transmission Division,
Soja,
Dist. Gandhinagar,
Gujarat- 380735.

Copy to:

M/s. Gujarat Energy Transmission Corporation
Limited,
Chhatral Transmission Division,
GIDC, Chhatral,
Kaloi,
Dist. Gandhinagar- 382 729.

•
I. The ChiefCommissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central Tax, Gandhinagar Commissionerate.
3. The Assistant Commissioner, Central Tax Division-Kaloi, Gandhinagar Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Gandhinagar Commissionerate.

1,Guard File.
6. P.A.
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